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The debate on the judicial discretion continues to grow in the area of law and 
philosophy. The focus has been on the individual sense of justice from the judge 
versus the collective sense of justice from the legislator, the subjective nature of the 
judicial discretion versus the ideal society well defined by law and orders, but no 
consensus has been reached. The judicial discretion connects theory with practice as it 
can be found in profound theories of law and involves complicated judicial techniques. 
As the core of the jurisdiction, the use of the judicial discretion has a direct impact on 
the verdict of laws that apply. 
 “Built on solid facts and guided by law” has been the fundamental principle that 
judges must comply with in judicial practice. Due to its unique conditions and legal 
tradition, alongside with insufficient support from the theory side and the inbuilt flaw 
in the legislation system, the judicial discretion has not found its way in the judicial 
practice in mainland China. China has been in the midst of transforming its society on 
several respects, including the reform on the judicial system. How to deal with the 
judicial discretion has become an important issue both theoretically and practically.  
Existing studies on the judicial discretion in China mainly focus on the procedure 
law and other department laws. Motivated by studies of law experts such as H.L.A. 
Hart, Ronald Dworkin, Karl Larenz and Richard A. Posner, I try to discuss the judicial 
discretion from the perspective of law theories. This thesis comprises four chapters:  
The first chapter is focused on the characteristics of two systems of jurisprudence 
in the Western countries and investigates the concept of the judicial discretion, the 
essential features of the judicial discretion, and the scope of its application;  
The second chapter tries to analyze the so-called “limited freedom” enjoyed by 
the judicial discretion in three distinct regards, limits to the working of a law system, 
the restrictions from law methodologies, and the balance-of-power consideration 
under the constitutional framework among others;  
The third chapter attempts to demonstrate the rightness of the judicial discretion 
by a discussion on the limitation of written laws, the judicial mobility of the judge, 
and the multiple expectations on the roles of the judge;  
The final chapter analyzes the theoretical and practical foundation to standardize 
the judicial discretion in China, and proposes some suggestions such as giving the 
judicial discretion its own legal status, establishing a system to guide and to restrict 
the use of prior cases, improving the judicial abilities of the judge and the supervision 
system upon adjudication. 
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